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EXECUTIVE OFFICES

616 PALISADE AVENUE
ENGLEWOOD CLIFFS,
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September 4, 1979
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- Mrs. Mildred Lee ‘%7 1979
Interstate Commerce Commission
Recordation Department, Room 2227 a0 8 §5 (4Y ]
12th and Constitution Avenue , N.W. W B vreranem

Washington, D. C. 20423
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Dear Mrs. Lee:

I enclose, at this time, three copies of a Lease Agreement dated

July 24, 1979 between Rex Railways, Inc., Lessor and Lamoille— —
¢/,yg;ley Railroad Company, Lessee. The leases are properly notarized
with Equipment Schedule  attached covering 400 new XM boxcars.

We enclose, at this time, our check payable to the I.C.C. for

$50.00 and request that you record same returning the stamped
copies for our files.

I do trust you had a nice summer.
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Thank you for your cooperation. é% o]
Most cordially yours, S T o=
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WZ*/ Farp BT W /
, 5 Y o
Mark A. Salitan = ==
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Mark A. Salitan,Chairman : i
‘Rex Railways,Inc. : : {
\

616 Palisade Avenue f\' F
Englewood Cliffs L \ |
v : , |
pellew Jersey 07632 | o SR
" Sir: | ]
. /l l
The enclosed document {s) was recorded

\

pursuant to the prfv1-
S
‘s:Lons of Section 11303 of the' Interstate Com:éterce Act, 49 ¥U S C.

l 5

11303, on at , and as51gned.re- .
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- ' LEASE AGRELMENT SEP-71979 41 50 il

INTERSTATE COMMERGE Commissiyy

This lease agreement, made as of this 24th day of

July,..1979 by and between Rex Railways, Inc., a New Jersey

. corporation of 616 Palisade Avenue, Englewood Cliffs, New

Jerseyf as principal and/or agent for the parties to be named'v
on the schedule referred to in section 1B (Rex Railways, Inc.
and such parties are herein céllectively referred to as Rek,
except £hat; as to any particular Boxcar referred to in sec-
tion 1A, oﬁly Rex Railways, Inc. and the party identified in
the Sched;le aé the owner/lessor of such boxcér_are referred
to as Réx), as lessor, and Lamoille Valley Railroad Company,
Vermont corporation of Morrisville, Vermont (hereinafter re-
ferred to as Lessee), as lessee, witnesseth: |

1. Scope of Agreement

A. Rex leases to Lessee, and Lessee leases
from Rex, four hundréd (400) boxcars substantially identical
to those fifty (50) boxcars previously leased by Lessee
under a lease agreement dated October 12, 1978 between Lessece

and Rex Railways, Inc. and shown in The Official Railway

Equipment Regiéter, volume 94, number 4, as its boxcars num-
bers 4050~4099. The boxcars herein leased are collectively

referred to as the Boxcars. No party named on the Schedule



’

_ referréd to in section 1B shall be'obligated hereunderbtov
lease to Lessee any Boxcars otheﬁ than the particular Boxcars
identified in such Schedule as being owned by such party.
| B. Rex may, from tiﬁe to time and without
the consent of Lessee, assign all rights and privileges,
subjecF to all duties appurtenant ﬁhereto, in and to any
one, some or all of the Boxcars to any party or parties
for whom Rex 1is écting as agent. The word "Schedule" as
used héreiq includes the Schedule executed concurrently
herewith ahd all additional Schedules and_aﬁendments thereto,
each of thch,‘when signed by Rex Railways, Inc. and Lessee,
shall be a part of this agreement, except that ahy Schedule
may be amended by Rex Railways, Inc. alone from time to time,
upon which such amendment shall be a part of this agreement,
in order to identify
(1) any principal for whom Rex is so
vactihg as agent énd who owns any Boxcars, and
(ii) the particular Boxcars owned by such
principal. |
C. It is the intent of the parties hereto that

Rex, or its principal or principals or their assignees, shall
at all times be and remain the lessof of all of the Boxcars.
Lessee shall not take any action, or file any document which
is inconsistent with this intent, and Lessee will take such
action and execute such documents as may be necessary to

accomplish this intent.



2. Term of Agreement

The_term of this agreement with respect to each
Boxcér shall be for either five and one-half (5-1/2) years
or ten (10) years, as indicated in the Schedule in the_case'
of such Boxcar, and shall commence upon the date of delivery
of such Boxcar as determined in accordance with section 3

hereof.

3. Delivery and.Sdpply

Rex will inspect each Boxcar tendered by the
manufacturér thereof for delivery tb Lessee. If the Boicar
conforms- to the specifications of the equipment ordered by
Rex, and to the specifications hereof, and to all applicéble
governménfal regulatory specifications and specifications of:
the Association of American Railroads (AAR), and this agree-
..ment has not been terminated, Rex will accept delivery there-
of at the manufacturer's facility and Rex will further'nbtify
Lessee in writing of such acceptance. The Boxcars shall, for
the purpose of this agreement, be deemed to have been delivered
to Lessee upon the acceptance thereof by Rex. The Boxcars
shall be moved to Lessee's railroad at no cost to Lessee as
soon after acceptance by Rex as is consistent with mutual con-
venience and economy. Rex cannot control when the Boxcars
will actually be available to Lessee for its own use on its

own rallroad tracks, and shall not be deemed to be in breach



hereof on account of a delay in such deliVery to Lessee's
‘raiiroad line. Notwithstanding that Lessee may not have im-
mediate_physical possession - of the Boxcars, Lessee shall pay
to Rex the rental charges set forth in section 8 of this
agreement, To move the qucars‘to Lessee's railroad line and
to insure.optimal use“of the Boxcars during the term of this
agreemeht, Rex shall assist Lessee in monitoring Boxéar.mOQe-
ments and,.when deemed necessary by Lessee and Rex, issue
movement orders with respeét to such Boxcars to other rail-
road lines in accordahce with Interstate CommerceVCommission
(ICC) and AAR interchange agreements, rules and car service

rules.

4. Right of First Refusal; Priority of Loading Rights;

Limitation on Purchase or Lease of Additional XM Boxcars

A. So long és Lessee shall have on lease one or
more of the Boxcars, Lessee shall n6t>lease boxcars from any
other party unless it shall have had deliveréd to it the four
hundred (400) Boxcars leased undér this agreement. Once the
four hundred (400) Boxcars have been delivered to Lessee, that
is, upon Rex's acceptance of them at the manufacturer's facil-
ity, Lessee shall not lease boxcars similar to the Boxéars
leased hereunder from any other party unless it shall have
given to Rex Railways, Inc. at least thirty (30) days prior

written notice of its desire to so lease additional boxcars.



Rex Railways, Inc. or a principal for which Rex Railways,
Inc. acts as agent shalllthen, within fifteen (15) days
‘of receipt of such notice, have the right to lease such
additional boxcars to Lessee upon the same or at better
terms and conditions than those offered to Lessee by such
other party. The foregoing, however, shall not prohibit
Lessee from leasing boxcars of similar type to the Boxcars
leased hereunder if Rex Railways, Inc. does not offer to
lease the same upon the same terms and conditions within
fifteen (15) days of receiving written notice as provided
for above.

B. Lessee warrants herein that it now has only two
hundred.(200) XM boxcars leased from Rex or others and has no
other XM boxcars leased under terms which grant priority load-
ing rights to such boxcars in preference over the Boxcars.
Notwithstaﬁding the purchase of boxcars by Lessee, or Lessee's
leasing or direct interchange of boxcars from other parties,
Lessee shall give first preference to Rex aﬁd shall load the
Boxcars prior to loading other boxcars (without giving prefer-
ence to any Boxcar over any other Boxcars on the basis of the
term for which such Bo#car is leased hereunder), subjéct only
to loading rights affecting two hundred (200) XM boxcars sub-
Ject to leases entered into between Lessee and Rex Railways,
Inc. and others prior to the date hereof; provided, however,

that in no event shall Lessee be prevented or prohibited from

fulfilling its obligations to provide transportation and facil-

ities upoﬁ reasonable request therefor to shippers on its

i v



railroad tracks. If Boxcars subject to the five and one-half
(5=-1/2) year lease term are re-leased to the Lessee after
the termination of such five and one-half (5-1/2) year term,
Lessee shall afford such Boxcars the same priority as to load-
ing which such Boxcars have under this agreement. Lessee
agrees to provide for such priority in all leaseé it enters
" into after the.date hereof. |

cC. An&thing in section 4A to the contrary notwith-
standing, Lessee agrees not to purchase of lease additional
XM boxcars Without the consent of Rex unless Lessee can prove
that utilizatién (as defined in section 8A) for the Boxcars
for the.lz calendar months immediately preceding”such proposed
purchase or lease has exceeded 85% and, in such case, Lessee
may purchase or lease such number of XM boxcars as will noﬁ
cause the Boxcars' utilization to fall below 85%. The restric-
tion éontained in the foregoing sentence shali not apply to
any purchase of boxcars wholly funded with funds received by,
Lessee as incentive per diem payments on Boxcars subjected
to this lease‘for a term of five and one-half (5-1/2) years,

as indicated in the Schedule..

5. Railroad Markings.

On or before the delivery of the Boxcars, the
Boxcars shall be lettered with the railroad reporting marks
of Lessee, with the name and insignia used by Lessee and, if

so requested by Rex, with a legend in standard form indicat~-



ing that the Boxcar in question is subject to documents

- recorded with the ICC. Such name‘ahd markings shall comply
with all applicable regulations and shall be affixed to the

. Boxcars in the space directly above Lessee's repbrting marks,
and with a width:of not more than seven (7) feet. Lessee's
insignia shall be placed on the Boxcar in'compliance with
all applicable regulations and, where‘physically possible,

at Lessee's direction.

6. Record Keeping

kex Railways, Inc.'(and not the parties referred
to in the Schedule) shall, during the terﬁ of this agreement,
prepare all documents for Lessee's signature and filing relat-
ing to the registration, maiﬁtenance.and record keeping func-
tions normally performed by an owning railroad with respect to
the Boxcars. Sﬁch matters shall include but are not limited
to the preparation of the following documents:
(i) an appropriate AAR interchange agreement
with respect to the Boxcars including an application_
for relief from Rules 1 and 2 of the AAR Code of Car
Service Rates~Freight when required by section 16
hereof:
(ii) registration for each Boxcar in the Of-
ficial Railway Egquipment Register and the Universal
Machine Language Equipment Regiéter; and

(iii) such reports as may be required from



time\to time by the ICC and other regulatory agenéies

with respect to the Boxcars.
All registrations énd filings and keeping of records shall
be at no cost to Lessee. Rex Railwéys, Inc. shall, on be-~
half of Lessee, perform all record keeping functions related
to the use of the Boxcars by Lessee and other railroads in
accord;nce with AAR interchange agreements and rules, includ-
ing but not limited to car hire reconciliation. Correspon-
dence ffom railroads using the Boxcars shall be addressed to
Lessee at Lessee's principal office, that is, Lamoille Valley
Railroad éompany, Stafford Avenue, Morrisville, Vermont 05661;
Copies Of all such correspondence shall be promptly forWarded
by Lessee to Rex Railways, Inc. Lessee agrees to cause all
reports issued by the AAR relating to use of the Boxcars by
other railroads (including Train II reports and the like) to
be sent directly to Rex Railways, Inc. or the designee of Rex
Railways, Inc. All record keeping performed by Rex Railways,
Ihc. hereunder and all record of payments, charges and corres-
pondence related to the Boxcars shall be éeparately recorded
aﬁd maintained by Rex Railways, Inc. in a form suitable for
reasonable inspection by Lessee from time to time during regu- -
lar business houfs of Rex Railways, inc. Lessee_shall supply
Rex Railways, Inc. with such feports regarding the use of Boxcars
by Lessee oanessee's railroad line as Rex Railways, Inc. may

teasonably request. Lessee agrees to cause all payments made



in respect of use of the Boxcars (including per diem, incentive
per diem and mileage charges) or in respect of damage to or
destruction of the Boxcars to be deposited directly in the

bank account or accounts designated by Rex Railways, Inc.

7. Maintenance, Taxes and Insurance

A. Rex will pay ail costs, expenses, fees and
charges incurred in connection with the use and operation of
each Boxcar during its legsed term, includiﬁg but not limited
to repaﬁrs, maintenance and servicing, unless the same arise
from damagé to or destruction of a Boxcar occurring while such
Boxcar waé in Lessee's physical possession. Lessee shall in-
spect aii Boxcars‘interchanged'to it to insure that such Box-
cars are in good working order and condition and Lessee shall
be liable to Rex for any repairs required on Lessee's railroad
line and not noted at the time of interchange. Lessee hereby
transfers and assigns to Rex for and during the lease term
of each Boxcar all of Lessee's right, title and interest in
any warranty in reépect of the Boxcars. All claims or actions
on any warranty assigned shall be made and prosecuted by Rex
at its sole expense and Lessee shall have no obligation to
make any claim on such wérranty. Any recovery under such war-
ranty shall be made payable to Rex, and Lessee hereby assigns
any such recovery to Rex. Allvproceeds from such recovery
shall be used to repair or feplace such Boxcars on account

of which such recoveries are made,



B. Lessee may make running repairs to facilitate
continued immediate use of a Boxcar,‘but shall not otherwise
make any repairs, alterations, improvements or additions to
the Boxcars without receiving prior written consent from Rex.
If Lessee makes an alterationfto any Boxcar without the prior
written consent of Rex, Lessee shall be liable to Rex for
any're%enues lost to Rex_due to such alteration or for any
losees due to the diminished use of such Boxcar because of
such alteration. Title to any such alteration, improvement
or addition‘occurring in the course of or as a result of nor-
mal and customary maintenance shall be and remain with Rex.

C. Rex shall make or cause ﬁo be made such
inspections of, and maintenance and repairs to, the Boxcars.
as may be required. Upon request of Rex, Lessee shall per-
form any necessary maintenance and repairs to Boxcars on
Lessee's railroad track as may be reasonably requested by
Rex. Rex shall also make, at its expense, ali alterations,
modifications or replacement of parts, as shall be necessary
to maintain each Boxcar in good operating condition through-~
out the term of this agreement for such Boxcaf.

D. Lessee will'at all times while this agree-
ment is in effect be responsible for ‘the Boxcars while they
are on Lessee's railroad tracks in the same manner that’
Lessee is responsible under Rule 7 of the AAR Code of Car

Service Rules - Freight for cars not owned by Lessee which are

-10-



operatihg on Lessee's railroad tracks and Lessee shall protect
against the consequences of an event of loss involving the
Boxcars by obtaining insurance. Lessee shall furnish Rex
concurrently with thevéxecution‘hereof aﬁd thereafter.ét
) interﬁals of not more than twelve (12) calendar months with
a certificate of insurance signed by an independent insurance
broker with respect to the ihsurance carried on the Boxcars.
'*All insurance shall be taken out in the name of Lessee and
Rex (or‘its assignees or principals) as their respective
interests hay appear. |

“ E. Rex shall reimburse Lessee for all taxes,
aésessménts and other governmental charges of whatsoever
kind or character paid by Lessee relating to each Boxcar
and on the lease, delivery or operation thereof whiéh may
be accrued, levied, assessed or imposed during the lease
term ér-Which remain unpaid as of the date of delivery of
such Boxcar to Lesseé, except taxes on net income imposed
on Lessee and sales or use taxes imposed on the mileage
charges'and/or car hire revenues. Rex shall forward to
Lessee all sales and use taxes received by it on behalf of
Lessee. Rex and Lessee will comply with all the stafe and
local laws requiring the filing of ad valorem tax returns
on the Boxcars.. Rex and Lessee shall each review all tax

returns prior to filing.

-11-



8. Rental Charges

A. For the purpose of this agreement, utiliza-
tion of tﬁe Boxcars for any period shall be a fraction, the
numerator of which is the sum for_éll Boxcars subject to
. this agreement of the number of hours in such period that
per digm is earned on each Boxcar (regardless of whether such
Boxcar is leased for é 5-1/2 or 10 year term), commencing
“ from the initial loéding of such Boxcar, and the denominator
of whiéh is the sum for all Boxcars subject to this agreement
of the number of.hours in such period that each Boxcar is on
lease to Lesseé hereunder, commencing from the initial loading
of such‘Boxcar.

B. Lessee agrees to pay the following rental
charges to Rex for the use of the Boxcars indicatedvon the
Scheduie as being leased hereunder for a term of ten (10)
yearsi | |

(i) If utilization of all of'thevBoxcars
on an aggregate basis is'équal to or less than 80 per cent
in any period, Rex shall receive all of the mileage charges
and car hire revenues (including for all purposes of this
section 8B both straight and incentive per diem) received
. by or on behalf of Lessee from other railroad companies.

(ii) If such utilization is more than 80
per cent but not more than 90 per cent in any period, Rex
- shall receive an amount equal té the Re# l0-Year Base Rental

plus an amount equal to one-half of the mileage charges and

-12-



car hire revenues earned in excess of the Rex l0-Year Base
'Rehtal.' Rex 10-Year Base Rental shall mean an amount equal
to the total mileage charges and car hire revenues for such
period multiplied by a fraction, thé numerator of which is
80 per cent. and the denominator of which is such utilization
for such period.
(iii) 1If sﬁch utilization is more than 90

per cent.in suchlperiod, Rex shall receive an amount equal

to the kex l0-Year Additional Rental. Rex l0-Year Additional
Rental shall mean an amount equal to the total mileage charges
and car hire revenues for such period multiplied by a frac-
'tibn, thé numerator of which is 85 per cent and the denomin-
ator of which is suéh utilization for such period.

C. (i) Subject to sector 8C(ii) hereof, Lessee
égrees to pay the following rentai charges to Rex for the use
of the Boxcars indicated on the'Schedule as being leased here-
under for a term of five and one-half (5-1/2) years:

| (a) If utilization of all of the Boxcars
on an aggregate basis is equal to or less than the First Break-
point Percentage in such period, Rex shall receive all of
the mileage charges and car hire revenues (excluding for all
purposes of this section 8C incentivelper diem) received by
or on behalf of Lessee from other railroad companies.
(b) If such utilization is more than the

First Breakpoint Percentage but not more than the Second

=13~



Breakpoint Percentage in any such period, Rex shall receive
“an amount equal to the Rex 541/2-Yeaf Base Rental pius an
amount equal to one-half of the mileage charyges and car hire
revenﬁes earned in excess of the Re# 5-1/2-Year Base Rental.
~Rex 5-1/2-Year Basé Rental shall mean an amount equal to the
total mileage charges and car hire revenues for such pefiod
multiplied by a fraction, the numerator of which is the First
- Breakpoint Percentage and the denominator of which is such
utilizafion fqr such period. |
(c) If utilization is more than the‘Second
Breakpoin£ Peréentage in such'period, Rex shall receive an
amount equal to the Rex 5;1/2—Yéar Additional Rental. Rex
5-1/2-Year Additional Rental shall mean an amount equal to
the total mileage charges and car hi:e revenues for éuch period
multiplied by a fraction, the numerator of which is the mean
between the First Breakpoint Percentage and the Second Break-
point Percentage and the denominator 6f which is such utiliza-v
tion for such period.
(ii)(a) For all periods for which incentive per
diem payments are calculated at a rate equal to or higher
than that in éffect on May 31, 1979, both the First Breakpoint
Percentage and the Second Breakpoint Percentage shall be 91%.
(b) For all periods for which incentive per
diem payments are calculated at a rate less than that in effect

on May 31, 1979, the Second Breakpoint Percentage shall be

-4~



91% and the magnitude of the First Breakpoint Percentage will

depend .on the percentage'by which the rate at which incentive

per diem payments are'calculafed during the period in éuestion
has been reduced as compéred to thé rate prevailing on May 31,
1979 as indicated in the following table: |

If the percentage reduction is: ' :
' ' then the First

. but less than Breakpoint Percentage
greater than: or equal to: shall be
- 0% . 108 - 89.9%
10% , 20% _ 88.8%
20% . 30% 87.7%
30% 40% ‘ 86.6%
40% » . 50% 85.5%
50% : 60% 84.4%
60% : 70% - 83.3%
70% 80% 82.2%
80% : 90% 8l.1%

90% 100% 80.0%

(c) Anything to the contrary in section 8C(ii)
(b) nthithstanding} for all periods for which incentive
per diem payments have been eliminated, the First Breakpoint
Percentage shall be 80% and the Second Breakpoint Percentage
shall be 90%.

(d) If there shall be a changé in the First
- Breakpoint Percentage and/or the Second Breakpoint Percehtage
during any quarterly or annuai period for which rental is |
to be calculated under this section 8C, rental for such period

shall be calculated by subperiods during which a single First

-15~-



.Breakpoint Percentage and Second Breakpoint Percentage pre-
vail.
i

My

D. The rental charges payable to Rex by Lessee
puréuant to this section 8 shall be paid from the monies re-
ceived by or on behalf of Lessee in,the.following order until,f
Rex reéeivesfthe éhounts due it pursuant to this section 8:
(1) incentive pér diem car hife payments (but only as to
rental payable under seétion 8B hereof), (2).straight per
diem car»hire payﬁentS'and>(3) ﬁileage charges.

E. In the event damage to of destruéﬁion of
‘a Boxcar has been,réported in accordance with Rule 7 of the
AAR Code of Car Service - Freight and the amount due Rex
by Lessee on account thereof has been paid to and received
by Rex, such damaged or destroyed Boxcar will be removed
" from the fofée and effect of this agreement as of the date
payment of car hire revenues attributable to it ceased, and
| all relevant portions of this agreement shall be deemed to
have been adjusted to properly refleqt'such removal.

F. As soon as practicable but in no event -
later than three (3) months after the‘end of each calendar
quarter during which thié agreement is in force and effect,
Rex shall calculate; on a qﬁarterly basis rather than a yearly
basis, the rent earned by Rex hereunder for such quarter.
Such rent shall be péid to Rex within ten (10) business days
of receipt by Leésee of written notice from Rex of the amount

of rent due hereunder. As soon as possible but in no event

-16- -



.later than three (3) months after the end of each calendar -

‘year during which this agréément‘is in force and effect, Rex

LI A SN U

gy
)

ol

shall calculate the rent earned by it hereunder for such cal-

endar year and, within ten 110) busiﬁess days of completing

Lo

"such calculation; giVe Lessee written notice thereof. Lessee
shali, in sﬁch'acédunting, receive full éredit,fpr'all pay-
ments.méde by it hefeunder to Rex on accounf of suéh calendar
year's rent. If éuch'accounping shail_show that a refund of
rent.paid by Lessee to Rex is due, Rex shall subﬁit'such ré-
fund wiéh the accounting. If such accounting shall show that
Lessee owes to Rex additicnél rent, such additional rent
shall be paid to Rex within ten (10) business days of receipt
by Lessee of such accounting.

| G. 1In tﬁe eyeﬁt the utilization of the Box-
cars in any calendar quarter is less than 80% on an aggregate
basis, .Rex may, at its option and upon not less than thirty
(30)'days prior written notice therebf to Lessée, terminate
this agreement‘és to any number or all of the Boxcars.

- H. Rex may, at its op£ibn,”terminate this
agreement (but only'éé to Boxcars subject to a ten (10) year
lease term hereunder, in the case of an event described in
section Sﬁ hereof) if the ICC shall, at any time;

(i) issue an order reducing incentive per
diem for hire of Boxcars on an annual basis to three (3) months

or less without imposing a corresponding increase (which in-

=17~



crease shéll be deemed to include all increases effective
since May 31, 1979), calculated on an annualized basis, in
per diem or other revenues on acéount of car hire available
to Rex ‘and Lessee at 1éast équal iﬁ amount to such réduction,
or.

(ii) correctly determine that Lessee may
not apply its net credit balance from incentive per diem
settlements in payment of the rental chérges incurred by
Lesseelhereunder for Boxcars leased for a term of tén (10)
years., |

| i. If any Boxcar remains on Lessee's railroad
tracks for more than seven (7) consecutive dayisEX may, at
its option and upon not less than tweny-four (24) hours prior
written notice, terminate this agreement as to such Boxcar
and withdraw such Boxcar from Lessee's railroad tracks, and
in such event all relevant portions of this agreement shall
be adjusted to reflect the changed number of Boxcars leased
hereunder. 1If any such Boxcar has remained on Lessee's rail-
road tracks more than seven (7) days because Lessee has not
given loading preference.to the Boxcars as specified in sec-
tion 4 above, Lessee shall, in éddition, pay to Rex an amount_
equal to the car hire revenues Lesseé would have earned on
account of such Boxcar if such Boxcar had been in the physical
‘possession of another railroad for the entire period after

the expiration of such seven (7) days. This section 8I shall

-18=~



not apply, however, if a Boxcar remains on Lessee's railroad
triacks for more than seven (7) days solely because it was .
awaiting repairs in Lessee's repair facility, or a repair 
facility on Lessee's railroad line, and such repairs, because
of‘circumstances:beyond Lessee's control, could not be com-
pleted within suéh seven (7) day period. Rex shall have
thé riéht to select the repair facility at which any Boxcar
will be repaired. | |
J. Notwithstanding any other provisions of
this agreemént, Rex shall not have the right to terminate this
agreement as to any one, some or all of the Boxcars because
utilization of them in any calendar quarter is less than 80%

if Lessee tenders to Rex as rent, when rent is due hereunder,

for such quarter a sum of money equal to the amount that

-would have been payable to Rex if utilization, on an aggre-

gate basis, had been equal to 80%.

9. Possession and Use

So long as Lessee shall not be in default undef
this'agreement, Lessee shall be entitled to the possession,
ﬁse and quiet enjoyment of the Boxcars in accordance with
the terms hereof and in a manner and té the extent Boxcars
are customarily used in the railroad freight business. When-
ever Lessee has ﬁhysical possession, or can control the use,

of the Boxcars, the Boxcars will at all times be used and

'operated under and in compliance with the laws of the juris-

diction in which the same may be located, and in compliance

~19-



with all laws, rules andbregulaﬁions and orders of any
governmental bodies or officers having the power to reg-
ﬁlate or supervise the use of such property, except that
either Rex or Lessee may, in good faith and by appropriate
proceedings, contest the application of any such rule, reg-
ulatidn, order or law in any reasonable manner and at the

expense of the contesting party.

10. Encumbrances

Lessee will not, directly or indirectly, create,
“incur, aséume or suffer to exist any mortgaygye, pledge, lien,
charge, encumbrance or other security interest or claimlon'
of with respect to the Boxcars or any interest therein, or
in this agreement or Schedule thereto. Lessee will promptly,
at its own expense, take spch action as may be necessary to
duly discharge any such mortgage, pledge, lien, charge, en-
‘ cumbrénce, security interest br claim if the saﬁe shall arise

at any time.

11. Remedies Upoh'béfault'

A. The occurrence of any of the following
events shall be events of default:
(1) the non-payment by Lessee of any sum
vrequired hereunder to be paid by Lessee within ten (10) busi-
ness days.after receipt of written notice thereof;

(2) the default by Lessee under other terms,
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covehants or conditions of this agreement which is not cured
within ten (10) business days after receipt of written notice
thereof by Lessee from Rex;

(3) any act of insolvency by Lessee, or
the filing by Lessee of any petition or action under any bank-
_ruptcy,'organization, insolvency or moratorium law, or any
other iaw or laws for the relief of debtors;

(4) fiiing of any involuntary petition under
any_baﬁkruptcy, teorganization, insolvency or moratorium law
against Lessee that is not dismissed within sixty (60) days
thereafteﬁ, or the appointment of any receiver or trustee
to take bossession of the prdperties of Lessee unless such
petition or appointment is set aside or withdrawn or ceases
to be in effect within sixty (60) days from the date of said
filing or appoiﬁtment; |

(5) the subjection of any of Lessee's prop-
erty to any levy, seizure, assignment, application or sale
fof or by any creditors or governmental agency.

| (6) the non-payment by'Rex of any sum re-
guired hereunder to be paid by Rex to Lessee within ten (10)
business days of receipt of written notice thereof by Rex.
B. Upon the occurrenée of any event of default
by Lessee, Rex may, at its option, terminate this agreement
and may further:

(1) proceed by appropriate court action to
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enforce performahce by Lessee of this agreeﬁent, or to recover
damages for a breach thereof (and Lessee agrees to bear Rex's
costs and expenses, including reaéonable attorney's fees,
in securing suchﬂenforcement), or
- (2) by notice in writing to Lessee, termi-

nate Lessee's right of posSession of the Boxcars, whereupon all
right and interest of Lessee in the Boxcar shall terminate,
subject.to any rights or ciaims theretofore accrued hereunder,
and thereupon Rex may by its agents enter upon any premises
where the Boxcars may be located and take possession of the
same and thereafter hold, possess and enjoy the same free
from any right of Lessee. Rex shall, nevertheless, have the
right to recover from Lessee any and all rental amounts which
under the terms of this agreement may be due or which may
.have accrued to that date. |

C. Upon the occurfence of any event of default
by Rex, Lessee may, at its option, proceed by appropriate
court action to enforce performance by Rex of this agreement
or to recover damages (but not, under any circumstances,lcone
Sequential damages) for a breach thereof (and Rex shall bear
Lesseefs costs and expenses, including reasonable attorney's
fees, in such proceedings).

12. Termination

At the expiration or termination of this agree-

ment as to any or all of the Boxcars, Lessee will surrender
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poésessioﬁ of such Bo#cars and delivef the same to Rex., The
costs of assembling, delivery, étorage and transporting of

the Boxcars shall be borne by Rex. Upon such termination,
Leséee'svrailroad markings shall belremoved from each Boxcar
so terminated. If such Boxcars are on Lessee's railrcad line
at the time of such termination, or are subsequently returned
thereto in the ordinary course of railroad freight loadings
and interchanges; Lesseé at Rek's cost shall within five

(5) buskness days of the commencement of its possession of
“such Boxcafs after such terminétion remove its railroad mark-
ings from“the Boxcars and place thereon such markings as may
be desigﬁated by Rex. AAfter such removél and replacement of
markings, Lessee shall use its best efférts to load such Box-
cars with freight and deliver the same to a connecting carrier
for shipment. Lessee shall provide up to teh (10) days (and,
if space is available, an additional twenty (20) days) free
Storage on its railroad tracks for ﬁex or the'éubsequént i%Ssee
of any terminated Boxcar. If such Boxcars are not on Lessee's
railroad line upon termination, all costs, including the cost
of removal of Lessee's railroad markings and the replacement
tﬁereof, shall be borne by Rex.

13. Indemnities

Rex will defend, indemnify and hold harmless
Lessee from and against any and all loss of or damage to
the Boxcars, usual wear and tear excepted, unless occurring

while Lessee has physical possession of Boxcars. Rex will
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nse its best efforts to‘provide basic insurance COvérage

of $lb,000,000 to insure Lessee against any claim, cause

of action, damage, liability, éosts’or expenses (including

" legal fees and costs) arising from the Boxcars for which

. Lessee may be liable incurred in any manner by or for the
accounF of any suéh Boxcar while such Boxcar is not on the .
tracks of Lessee, without the faulﬁ of Lessee, relating to
the Boxcars or any part thereof, including without limita-
tion tha constrnction, purchase, delivery of the Boxcars

to Lessee'é railroad line, ownership, laasing or return of
the Boxéafs, of as a result of the use, maintenance, repair,
réplaaement, operation or the condition thereof (whether
defects, if any, are latent or are diécoverable by Rex or
Lessee). Notwithstanding anything herein to the conﬁrary,
it is clearly understood that Rex's liability herein is

limited to the extent of the insurance coverage provided.

l1l4. Warranties and Covenants

Lessee represents, warrants and covenants that:

A. Lessee is a.corporation duly organized,
validly existing and in good standing under the laws of the
State of Vermont and has the coréorate power and authority
and is duly qualified and authorized to do business wherever
necessary, to carry out its present business and operations
and to own or hold under lease its properties and to perform

its obligations under this agreement;
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B. The entering into and performance of this
agreement will notbviolate.any judgmént, order, law or reg-
ulation applicable td Lessee, or result in any breach thereof,
or constitute a default thereunder, or result in the creation
of any lién, charge, security interest or other encumbrance
upon any assets of Lessee,or on the Boxcérs pursuant to any
instrument to which Lessee is a party or by which it or its
assets may be bound; |

C. There is no action or'proceeding pending or
threatened against Lessee before any court or administratiQe
égency or -other governmental body.which might result in anQ
material adverse effect on the business, properties ana as-
séts, oY conditions,.financial or otherwise, of Lessee;

D. There is no fact which Lessee ‘has not dis-
closed fo Rex in writing, and Lessee is not a party to any
agreement or instrument or éubject to any charter or other
corporate restriction.which, so far as Lessee can now fore-
'see, will individually or in the aggregate materially ad-
versely affect theAbusinesé, condition or any material por-
tion of the properties of Lessee or the ability of Lessee
to perform its obligations undér this agreement; .

E. Lessee has, during the years 1964-1968,
neither leased nor purchased any boxcars. Lessee has no
knowledge of any_circumstance or fact that would prevent or
limit the use of incentive per diem funds for the purpose

of léasing the subject Boxcars for a ten-year term.

—-25-




F. _Lessee.has not agreed, and will, not agree during
the term of this agreement without the prior written consent
of>Rex, with any railroad that such railroad is not obligated
. to pay mileage charges, per diem charges or incentive per
diem charges otherwise payable with respect to the Boxcars.

15. ‘Inspection . R ,

Rex shall at any time during normal business
hours have the right to énter_the premises whére the Boxcars
may be located for the purpose of inspecting and examining
the Boxcars to insure Lessee's compliance with its obligations
hereunder. Lessee shall immediately notify Rex of any accident
connected with the malfunctioning or operation of the Boxcars
including in such report the time, place and nature of the
accident and the démage causea to property, the names and
addresses of any persons injured and of witnesses and dther
information felevant to Lessee's investigation of the ac-
cident. Lessee shall also notify Rex in writing within five
(5) days after any attachment, tax lién, or other judicial
pfocess shall attach to any Boxcar., Lessee shall furnish

to Rex promptly upon its becoming available, a copy of its
annual repoft submitted to the ICC and, when requested,

copies of any other income or balance sheet statements re-

quired to be submitted to the ICC.

16. AAR Car Service Rules

Lessee may, at its option, at any time during
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the term of this agreement épply'for relief from, or a waiver
of, Rules 1 and 2 of the AAR Code of Car Service Rules-Freight.
In addition, if the utilization of any or all of the Boxcars
‘falls below 85% in any calendar quarter, Lessee, at the request.
. of Rex, shall,apély for such relief or waiver and shall apply
for rescission of any special car order directive to the same
or similar effect. . In either event, Rex shall prepare all
documents for Lessee's signature and filing_relating to such

application for relief or waiver.

17. Equipment Schedule Incorporated

The equipment schedule attached hereto is in-
corporated by reference herein as if fully set forth herein at

length, and constitutes a binding part of this lease agreement.

18. Restriction on'Foreign Movement of Boxcars

Lessee will use its best efforts ﬁo direct the
movement of the Boxcérs SO as to‘ensure that each Boxcar will
not be used predominantly outside the United States within
the meaning of §48(a)(2)(A) of the Internal Révenue Code of

1954, as amended, and the regulations thereunder.

19. Binding Effect

This agreement shall be binding upon and inure
to the benefit of the parties hereto and their respective
successors and assigns, except that Lessee may not, without

the prior written consent of Rex, which may be unreasonably
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withheld, assign this lease or any of the rights hereunder

or sublease the Boxcars to any party, and any purported as-
signment or sublease in violation hereof shall be void. In
addition to this lease, each party'shall execute other docu-
ments contemplated by this transaction or as may be required
in furtherance of this lease. It is expressly-understood

and agéeed by tHe partiés hereto that this lease constitutes
va lease of Boxcars dnly,.and no joint venture or partnership
is being cfeated hereby. Notwithstanding the calculation of
rental payments, nothing herein shall be construed to convey
to Lessee“any.right,-title or interest in the Boxcars except
as Lessee only. No failure or delay by either party shall
constitute a waiver or otherwise affect or impair any right,

- power or remedy available to it nor‘shall any waiver or indul-
.gence by either party or any partial or single exercise of
any right, power or remedy preclude any other or further exer- f
cise ;hereof or the exercise of any other rights, power or
remedy. This agreement shall be governed by and construed in
accordance with the ldws of the State of New York in effect at
the time of execution hereof; All notices hereunder shall

" be in writing and shall be deemed given when delivered per-
sonally or When deposited in the United States mail, postage
prepaid, certified or registered, addressed to the principal

address of the other party.
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IN WITNESS WHEREOF, the parties hereto have caused
this Lease Agreement to be executed as of the 24th day of

July, 1979.

REX RAILWAYS, INC.

LAMOILLE VALLEY RAILROAD COMPANY

A
v.{y J
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STATE OF NEW JERSEY)

) sS.:
COUNTY OF BERGEN )

2Y da of August, 1979 before me personally
appeared /é% W - 67 AQ{, to me persopally known, who being
by me duly sworn, says that he is the

&S rDEAST7 of
Rex Railways, Inc., that the seal affixéd to the foregoing

instrument is the corporate seal of said corporation, that said
instrument was signed and sealed on behalf of said corporation
by authority of its Board of Directors, and he acknowledged

that the execution of the foregoing instrument was the free
~act and deed of said corporation.

LSealj

' otary Publi
J e e

My commission expires

RUBIN SCHERTZ
MNOTARY PUBLIC OF NEW JERSEY
y Commission Expires M 4, 1
STATE OF VERMONT ) v

DIROH/NETON) SS.e:
COUNTY OF GCALEDONTA)

on this 4/4Tday of August, 1979 before me personally
appeared Robert A. Gensburg, to me personally known, who being
by me duly sworn, says that he is the President of Lamoille
Valley Railroad Company, that the seal affixed to the foregoing
instrument is the corporate seal of said corporation, that said
instrument was signed and sealed on behalf of said corporation
by authority of its Board of Directors, and he acknowledged

that the execution of the foregoing instrument was the free
act and deed of said corporation.

[Sealj-.

— v L
- —~

~——

EJﬁ S | ijbOﬁMXJL) L%JCEQLJ%7

- , Notary Publléo

My commission expires €;4;94?3
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EQUIPMENT SCHEDULE

LaMoille Valley

REX RATIWAYS, INC -hereby leascs the following Bo*(cars to R‘_‘?.l.]:?.o.‘.a.d. .C.Q’.“P?QY ......... pur-

Dimensions Noa.

AAR. _ : 4
Mech. Inside Doors of
Desig. ’ Description Numbers Length Width Height Width Cars
XM New 50' inside [To be fur-|Exact Himensipns to | 10° 400
length 70-ton nished by | be furpished py car |sliding
buildelr doors

boxcars with 10"[Lessor
end of car :
cushioning

REX RATINAYS, INC.

Rt Y S puins

(TITLEY

DATE. ‘8/528%77

LAMOILLE VALLEY RAILROAD COMPANY

Lokl Ay D fvid

(TITLE)

DATE: C,{(}(bﬁz

A




